STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 98- F-31

Dat e i ssued: Decenber 23, 1998

Request ed by: Bruce A. Selinger, Slope County State’s Attorney

- QUESTI ONS PRESENTED -
l.

Whet her a person may serve as an elected state’s attorney in a county
in which the person is not a qualified el ector.

Whet her a board of county comm ssioners nay appoint a person who is
not a qualified elector of the county to fill a vacancy in an el ected
state’s attorney position.

- ATTORNEY GENERAL’S OPI NI ONS —
l.

It is my opinion a person may serve as an elected state’s attorney in
a county in which the person is not a qualified elector if the county
has a hone rule charter and inplenmenting ordi nance authori zing such,
or if the counties sharing the state’'s attorney agree to such an
arrangenent pursuant to North Dakota Century Code (N.D.C. C.) ch.
11-10.3 or N.D.C.C. § 11-10-04.

It is my opinion a board of county commi ssioners may appoint a person
who is not a qualified elector of the county to fill a vacancy in an
elected state’'s attorney position only if a person who is not a
qualified elector could have been selected as state’'s attorney in
that county under hone rule authority, by utilizing the joint powers
procedures in N.D.C.C. ch. 11-10.3, or by utilizing the approval
mechanismin N.D.C.C. § 11-10-04.

- ANALYSES -
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The state’s attorney’'s office at issue is one in which the state's
attorney is elected rather than appointed. N.DCC § 11-10-04
states, “[e]xcept as otherw se specifically provided by the |aws of
this state, a county officer nust be a qualified elector in the
county in which the person is chosen or appointed . . . .~ A
state’s attorney is a county officer to whom this requirenent
applies. ND CC § 11-10-02(4). Thus, a state's attorney nust be a
qualified elector in the county in which the person is chosen unl ess
anot her state | aw provi des ot herw se.

In order to be a qualified elector in a county, a state's attorney
“must be a resident of the county, as well as neet the necessary
requirenments to be a qualified elector as provided in Article 11,
Section 1 of the North Dakota Constitution.” 1994 N.D. Op. Att'y
Gen. 23. Article 11, Section 1 of the North Dakota Constitution
states that “[e]very citizen of the United States, who has attained
the age of eighteen years and who is a North Dakota resident, shall
be a qualified elector.” N.D.CC 8§ 16.1-01-04(1) provides that
“[e]l]very citizen of the United States who is: ei ghteen years or
older; a resident of this state; and has resided in the precinct at
least thirty days .. . is a qualified elector.” Accordingly, in
order to be a qualified elector in a county, a state's attorney nust
be a resident of that county and at |east eighteen years of age. 1In
addition, to qualify for county office a person mnust establish
residence in the county in which the person was elected at |east
thirty days prior to the date in January the person nust qualify
pursuant to N.D.C.C. §11-10-05. See Letter from Attorney General
Allen |. Oson to Ronald G Splitt (September 14, 1978).1 The
determ nation of whether a specific individual is a resident of a
county is a question of fact on which this office may not issue an
opinion. See 1994 N.D. Op. Att'y Gen. 23.

“Every person has only one legal residence or domcile, as
di stinguished from the possibility of several actual physical
resi dences.” B.RT. v. Executive Director of S.S. Bd. N D., 391
N.W2d 594, 598 (N.D. 1986). Because a state’'s attorney may have
only one legal residence which nmust be in the county in which the
state’s attorney serves, a state’s attorney nmay only serve in that
of fice in one county unl ess another state |aw provi des otherw se.

! This result will be changed as a consequence of passage of
Initiated Constitutional Measure No. 2 approved by the voters
Novenber 3, 1998. Hereafter, a candidate for county elective office
“must _be a resident in the jurisdiction in which they are to serve at
the tine of the election.” (Enphasis added.) Id.
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In both the county consolidated office form of government and the
short form of county managership, the state’'s attorney is appointed
rather than elected, and the state’'s attorney of an adjoining county
may be appointed. See NND.C C. 8§ 11-08-10 and 11-09-18. These

sections are not relevant to counties, |ike Slope County, which do
not operate under the county consolidated office form of governnent
or the short form of county nanagership, and will not be discussed

further in this opinion.

For counties which do not operate under either of the preceding two
forms of county government, there are three mmjor ways a person may
serve as state’'s attorney w thout being a county resident.? First,
the county would have to have a home rule charter and ordinance
giving such authority to the county. See N.D.C.C. § 11-09.1-05(3).
Second, the county would need to follow the procedures in ND.C C

ch. 11-10.3, which authorizes nulti-subdivision office conbinations
t hrough the use of joint powers agreenents. According to the records
of the Secretary of State, Slope County is not a home rule county

nor, apparently, has it followed the procedures of ND.CC ch.
11-10. 3.

The third way in which a person nmay serve as a state’'s attorney
wi t hout being a county resident is pursuant to N.D.C.C. § 11-10-04:
“[ul pon approval of the board of county commissioners of each
affected county, a person may serve as an elected officer of nore
than one county and nust be a qualified elector of one of the
counties in which the person is elected.” Since the procedure the
county comm ssioners nust follow to approve such an arrangenent is
not prescribed by the statute, the board of county comm ssioners nay
use its reasonable discretion in creating that procedure and naking
its decision. See Haugland v. City of Bismarck, 429 N W2d 449, 453
(N.D. 1988) (“Once a nmunicipality's powers have been determ ned,

the manner and neans of exercising those powers where not
prescribed by the Legislature are left to the discretion of the
muni ci pal authorities.”); 1997 ND. Op. Att'y Gen. 32 (applying
Haugland to a political subdivision other than a nunicipality).
However, this approval would have to occur before the date the

2 In addition, NND.C.C. § 11-16-06 authorizes a court to appoint an

attorney to take the role of state’s attorney for limted purposes
when the county has no state’s attorney or the state’'s attorney is
absent, wunable, or wunwilling to perform the state's attorney’s
duties. It is not clear whether the court’s appointee would have to
be a qualified elector of the county. Also, N.D.C.C. 8§44-02-10
aut horizes a county governing body, under certain circunstances, to
fill a vacancy due to a state’'s attorney’s mlitary service by
appoi nting an attorney who resides in an adjoining county.
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el ected state’s attorney would have to qualify for the office because
at that tinme the office wuld beconme vacant. See N.D.CC
88 44-01-04, 11-10-05, and 44-02-01(6).

Therefore, it is my opinion that one of the ways a person nay serve
as an elected state’s attorney in a county in which the person is not
a qualified elector is if the county comm ssioners of each county in
which the attorney seeks to serve approve such an arrangenent as
authorized by N.D.C.C. § 11-10-04.® The term of office for that
state's attorney would be four years. N D.C.C. § 11-10-02.

A board of county conm ssioners nust appoint a state’s attorney if
the office of state’s attorney is vacant. See N.D.C. C. 88 44-01-04,

44-02-04. Any such appointment “continues in force until the first
general election thereafter, when the vacancy wll be filled by
el ection, and thereafter until the appointee’s successor by election
is qualified.” ND.CC 8§ 44-02-08. Since county general elections

occur every two years, an appointive term for a state' s attorney
woul d not exceed two years. The office of state’s attorney is deened
vacant if any of the provisions of ND C. C § 44-02-01 are present,
including the failure of one elected for the position to qualify as
provided by Iaw N.D.C.C. 8§ 44-02-01(6). See also NDCC
§ 44-01-04 (“If any person elected to any . . . county office fails
to qualify and enter upon the duties of such office within the tine
fixed by Iaw, such office nust be deenmed vacant and nust be filled by
appoi nt nent as provided by law. ").

N.D.C.C. 8§ 44-02-09 provides the required qualifications of a person
appointed to fill a vacant office. That section states that “[a]
person appointed to office as provided in this chapter shall qualify
within the tine and in the manner required of a person elected or
appointed to such office for a full term” ND C C § 44-02-09.

Thus, it is nmy opinion a board of county comr ssioners nay appoint a
person who is not a qualified elector of the county to fill a vacancy
in an elected state’'s attorney position only if a person who is not a
gqualified elector could have been selected as state’'s attorney in
that county under hone rule authority, by utilizing the joint powers
procedures in N.D.C.C. ch. 11-10.3, or by utilizing the approval
mechanismin N.D.C.C. § 11-10-04.

3 See footnote 1 above.
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- EFFECT -
This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions

presented are deci ded by the courts.

Hei di Heit kanmp
At t orney GCener al

Assi st ed by: Leah Ann Schnei der
Assi stant Attorney General



